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1.       Is the insolvency for individuals expressly regulated in your legal system? If yes, please explain the economic and historical  framework that might have requested/involved the adoption of the legislation in the matter.
The matter of insolvency of individual persons conducting no business activity has been regulated by Polish legislation authorities in Title V of Third Part of the Act of 28 February 2003 – Law on Bankruptcy and Reorganisation (uniform text: Polish  Journal of Laws of 2012, item 1112, hereinafter abbreviated as l.b.r.), in the provisions of Articles 49110 - 49112. It must be pointed that the indicated provisions have been added to the Act of 28 February 2003 by the Act of 5 December 2008 on amending the Act – Law on Bankruptcy and Reorganisation and the Act on court costs in civil-law cases (Polish Journal of Laws No. 234, item 1572) and currently they constitute legal basis for relatively new institution in the Polish legal order, i.e. „consumer’s bankruptcy”.

Both historical and economic background for implementing, in the Polish legal system, of institution of consumer’s bankruptcy, is actually similar as in other countries – in particular those of the continental Europe – where analogous juridical construction has been introduced into their legal systems much earlier. Here, particular attention must be paid to increase, in the free market economy, of indebtedness of households because of consumers’ activity and increasing popularity of consumer credit, which significantly facilitated access to goods and services offered in the market. Consequences of the aforementioned are ambivalent; on one side, consumption is a flywheel for economy; it stimulates development and influences creating new employments. However, on the other side, it causes risk of running up a debt of market game participants, who, in extreme situations, may fall into spiral of mounting debt, i.e. indebting in order to pay obligations incurred before – and finally of the participant’s withdrawal from taking part in market turnover, and very often – of his escape into grey area of economy. 

Obviously, reasons for indebtedness may differ, depending on individual situation. Indebtedness may be caused by irresponsible behaviour of a consumer, who bases his investment decisions only upon intent to satisfy his requirements for consumption, without calculation of costs of such decisions. Such attitude cannot be approved from moral or ethical point of view. However, indebtedness may also follow circumstances not caused by the debtor’s fault, such as loss of employment, death of the spouse, illness preventing from taking a job etc., which kept a reliable debtor from fulfilling his obligations. 

While having regard to the fact that debtors should first pay their debts, Polish legislator deemed as reasonable to introduce into legal system a procedure enabling insolvent, but diligent debtors/consumers, to write his debts off in part, and – in consequence –to return to market game anew.    

The following assumptions, constituting basis for regulating consumers’ bankruptcy in Poland, have been explained by lawmaker in justification of the Act of 28 February 2003 by the Act of 5 December 2008 on amending the Act – Law on bankruptcy and reorganization and the Act on court costs and expenses for civil-law cases:

1) Debtor’s availing from writing-off procedure should be of exceptional character – debtor may apply this proceeding only in exceptional situations and only upon guarantee that writing-off shall be used by him for new start in life and not for reckless re-indebting,

2) opportunity for writing-off is a debtor’s privilege,   

3) the debtor should satisfy his creditors up to possible maximum,

4) creditors must be provided with opportunity to protect their rights, 

5) the proceeding should be as cheap as possible.

2.       In terms of procedural aspects, please detail the main provisions for initiating and carrying out the procedure of insolvency for individuals?
Base for declaring, by an individual person not conducting business activity, of bankruptcy, is that person’s insolvency, i.e. circumstances of that person’s not performing mature pecuniary obligations (Art.  10 and 11 of l.b.r.). It is important that the insolvency follow exceptional circumstances, not attributable to the debtor (Art. 4913 par. 1 of l.b.r.), and within 10 years preceding filing the application for declaring consumer’s bankruptcy no writing-off proceeding has been conducted under the Act’s provisions, or none of the events specified in Art. 4913 par. 2 points 1-4 of l.b.r. has occurred.
Application for declaring consumer’s bankruptcy may be filed only by a debtor (Art. 4911 par. 2 of l.b.r.). However, character of unfulfilled obligations (public or private) is not important. The act provides no deadline showing time limit for the debtor to file the application, so it may be filed both during the beginning as well in the situation of the debtor’s very serious indebtedness.

Petition for declaring consumer’s bankruptcy is considerably formalized, and its requirement are determined in Articles 22 – 25 of l.b.r. It is subjected to court fee amounting to PLN 200. The petition is filed with a bankruptcy court of the individual person’s jurisdiction (Articles 18 and 19 par. 3 of l.b.r.). 

Filing the petition for declaration of consumer’s bankruptcy is followed by commencing a bankruptcy proceeding (however, Article 4912 par. 1 of l.b.r. contains reference to general provisions which are exempted in case of consumer’s bankruptcy, also at the stage of bankruptcy proceeding). At such stage of proceeding, the court immediately secures the debtor’s assets ex officio (Articles 36 – 43 of l.b.r.)  by appointing an interim court supervisor (Art. 38 par. 2 of l.b.r.) or by other security measures, such as e.g. suspending enforcement proceeding against the debtor (Art. 39 l.b.r.).

In order to examine condition of the debtor’s assets the court may appoint an expert (Art. 31 of l.b.r.). 

Upon the court’s allowing the debtor’s bankruptcy petition, bankruptcy declaration is issued, otherwise the court dismisses the petition (art. 51 l.b.r.). Dismissing the petition is always reasoned by the court’s findings that the insolvent debtor’s assets are insufficient to cover the costs of the proceeding (Art. 13 par. 1 of l.b.r.). The court may also dismiss the petition to declare bankruptcy upon having ascertained that the debtor's assets are encumbered with a mortgage, pledge, registered pledge, tax lien or maritime mortgage to such a degree that the debtor's remaining assets are not sufficient to satisfy the cost of the proceedings (Art. 13 par. 2 of l.b.r.).  

Decision on declaring bankruptcy is efficient and enforceable from the date of issuance thereof, and date of the decision is the date of declaring bankruptcy (Art. 51 par. 2 and Art. 52 of l.b.r.). In the decisions the court appoints the judge-commissioner and trustee (Art. 51 par. 1 point 6 of l.b.r.). It is important that bankruptcy proceeding against an individual person conducting no business activity may be conducted by liquidation procedure (Art. 4912 par. 1 of l.b.r.). 

Both proprietary and personal results of declaring bankruptcy of a debtor being individual person conducting no business activity are governed by general provisions of the Act – law on bankruptcy and reorganisation, regarding liquidation procedure regulating bankruptcy proceeding. In consequence, from the date of declaring bankruptcy, the bankrupt person shall lose right to administer and to use his property (Art. 75 par. 1 of l.b.r.) and shall be bound to hand it over to the trustee. The bankruptcy estate comprises assets belonging to the bankrupt on the date of declaring bankruptcy, as well as assets acquired by him in the course of the bankruptcy proceedings (Art. 61 – 62 of l.b.r.). As of the date of declaring bankruptcy enforcement proceedings are suspended ex lege and when the decision on bankruptcy becomes legally valid, those proceedings are discontinued (Art. 146 par. 1 of l.b.r.).

Upon declaring the bankruptcy the trustee immediately proceeds to prepare inventory and appraisal of the bankruptcy estate and liquidation plan, which – assisted by the inventory – is provided to judge-commissioner; then the trustee commences liquidation (cashing) of the bankruptcy estate (Art. 306 of l.b.r.). Even though liquidation of the estate by a trustee is a rule, in case of consumer’s bankruptcy the judge-commissioner may allow the bankrupt to conduct the liquidation under the trustee’s supervision (Art. 4912 par. 5 of l.b.r.).
If the bankrupt’s creditors want to participate in the proceeding, they shall file their claims with the judge-commissioner by deadline indicated in the decision on  declaring bankruptcy (Art. 236 of l.b.r.). List of claims is made by the trustee (Art. 244 of l.b.r.).  

If the bankrupt person does not indicate and does not hand over full assets or necessary documents to the trustee, or otherwise fails to fulfill his duties, the court shall discontinue the proceeding (Art. 4914 of l.b.r.). The court shall discontinue the proceeding also in situation the debtor’s assets, after exempting encumbered assets, are insufficient to cover costs of the proceedings (Art. 361 point 1 of l.b.r.).

If a flat or a single-family house inhabited by the bankrupt is included in the bankruptcy estate, from the amount acquired from its sale the bankrupt person shall receive the amount equivalent to average lease rent amount for 12-months period (Art. 4916 of l.b.r.).

After selling the assets the trustee shall make a division plan according to general rules (Art. 335 et seq. of l.b.r.). After the division plan becomes legally valid, the trustee shall pay to creditors the bankruptcy dividend according to the order indicated in Art. 342 of l.b.r. 
Upon the bankrupt person’s request, after making final division plan, the court shall issue the decision on making the paying-off the bankrupt’s creditors plan, specifying the scope and time (maximum five years) for the bankrupt person to pay back the claims unpaid under the division plan and the part of the bankrupt person’s obligations, which shall be remitted after performance of the plan of paying the creditors off. All the bankrupt person’s obligations that appeared up to the date of establishing plan for paying creditors off shall be included therein (Art. 4917 of l.b.r.). When the decision on establishing the plan for paying creditors off becomes legally valid, appointment of the trustee expires ex lege (Art. 4918 of l.b.r.).

It must be emphasized, that pay-off plan is not an obligatory element of consumer’s bankruptcy, but only one of possibilities, because decision on establishment of a payment plan is issued by court only upon debtor’s petition (Art. 4917 par. 2 of l.b.r.). Hence, consumer bankruptcy proceeding may be closed after executing final plan of division of funds acquired by the way of liquidation of the bankruptcy estate (Art. 368 par. 1 of l.b.r.).

During performance of the plan of paying-off the debtors the bankrupt person must not take legal deeds in excess of ordinary administration. New obligations may be incurred by him only when it is necessary to maintain him and persons whom the bankrupt person is obliged by law to provide with means of living – except for hire purchase or deferred payment purchase. During performance of pay-off plan the bankrupt person is also obliged to submit with the court annual report of performance of the plan (Art. 4919 of l.b.r.).

In specific situations of change of circumstances affecting performance of pay-off plan change, e.g. temporary obstacle disabling fulfilling obligations specified in the pay-off plan, or significant improvement of the debtor’s situation, appropriate change of the established pay-off plan is possible (Art. 49110 of l.b.r.). 

Upon the bankrupt person’s fulfilling his duties specified in the plan for paying debtors off the court shall issue decision on remittance of the bankrupt person’s obligations covered by payment plan and on closure of bankruptcy proceeding (Art. 49112 of l.b.r.). 

However, if the bankrupt person did not perform his duties determined in the payment plan, the court – upon creditor’s application and upon conducting a hearing – would reverse the plan for paying creditors off and discontinue the bankruptcy proceeding (Art. 49111 of l.b.r.). 
3.       Which are the main principles of the judicial regime for protecting the rights of the debtors and of the creditors? 

In the Polish legal system the following main principles related to court protection of debtors’ and creditors’ rights may be specified:

- Principle of protection of civil rights by independent courts (Art. 1 and 2 of the Act of 27 July on system of courts of law;
- Principle of civil liability for debs – means that a debtor bears liability for his obligations with his entire property, and limitations of that liability may only follow specific regulations;
- Principle of domination of the creditors’ collective interest in the bankruptcy proceeding -  bankruptcy proceeding, as conducted in favour of many participating creditors, must lead to achieving objective and supreme interest of majority of creditors. Hence, individual interests of individual creditors must be subordinated to their common interest as such; thus, claims of all creditors may be satisfied to the maximum;
- Principle of court administration of justice and of right to court (Art. 175 and 77 par. 2 of the Constitution of the Republic of Poland) – an act of law can close nobody’s way to claim his violated freedoms or rights. The administration of justice in the Republic of Poland is implemented by the Supreme Court, the common courts, administrative courts and military courts;
- Principle of diligent proceeding and of right to settle the case without undue delay (Art. 45 par. 1 of the Constitution of the Republic of Poland) – court takes all activities lawfully and case should be settled without undue delay within reasonable term;
- Principle of court’s and judge’s independence (Art. 173 and 178 par. 1 and Art. 186 par. 1 of the Constitution of the Republic of Poland) – courts are separate and independent of other authorities. Judges, within the exercise of their office, are independent and subject only to the Constitution and statutes;
- Principle of right to appeal (Art. 176 par. 1 of the Constitution of the Republic of Poland) – it is possible to conduct court proceedings at least two stages;
- Principle of the Supreme Court’s judicial supervision (Art. 183 of the Constitution of the Republic of Poland) – as regards adjudicating, the Supreme Court exercises supervision over common and military courts;
- Principle of transparency (Art. 45 par. 1 of the Constitution of the Republic of Poland) – everybody has the right to a fair and public hearing of his case.
4.       Can you make an assessment on the impact of the specific procedure of insolvency, in general and of the specific procedure of insolvency for individuals within the framework of the existing economic crisis?

There are not many experiences related to implementing of this particular bankruptcy procedure in Polish economic and social conditions. From 31 March 2009, i.e. from the date of entering into force of the Act of 5 August 2008 on amending the Act – Law on Bankruptcy and Reorganisation and the Act on court costs in civil-law cases, which introduced institution of consumer’s bankruptcy to the Act on bankruptcy and reorganisation law, only several dozen of such proceedings have been commenced all over the country. The situation is undoubtedly following very restrictive premises for commencing such procedure and costs generated by the proceeding.

Thus, indicated circumstances exclude from the circle of the procedure’s beneficiaries those debtors who would be interested in “whitewashing”, but they have no assets that would enable commencing and conducting of the proceeding.

Undoubtedly, idea of efficient and effective consumer’s bankruptcy is concordant to social expectations and to requirements of economic turnover, however, revision of applicable Polish laws and regulations seems to be necessary.

